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FORM A 

 

 

 

 

 
IN THE COURT OF ADDL. SESSIONS JUDGE(FTC), 

SONITPUR, TEZPUR 
 

Present: Sri SK Ghosh, AJS,  
                          Addl. Sessions Judge(FTC), 

                                Sonitpur, Tezpur. 
 
 

[Date of the Judgment] 

 02-07-2022. 
 

 
[Sessions Case No 180 /2019(arising out of GR 4228/18)] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

through Smt. X 

victim/Informant. 

 

 
REPRESENTED BY 

 

 
Mr. A. Baruah, Mrs J. Baruah & Smti R. Chakraborty. 
Learned Addl. P.Ps.  
 

 
 
 
ACCUSED PERSON 

1. Sri Mithun Biswas. (A-1). 

Son of- Sri Khetra Mohan Biswas.  

      r/o Vill- Sirajuli Pathar 

P.S.-Dhekiajuli, District- Sonitpur, Assam. 

 
REPRESENTED BY 

 
 Mr. P. Biswas & Ors. (Learned Defence Counsels). 
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FORM B 

 

 
 

Accused Details 

 

 

Date of Offence  18.10.2018 

Date of FIR.  26.10.2018.. 

Date of Charge-sheet 31.07.2019 

Date of Framing of Charges 19.10.2019 

Date of commencement of evidence 18.01.2022. 

Date on which judgment is reserved Nil. 

Date of the Judgment 02.07.2022. 

Date of the Sentencing Order, if any 02.07.2022. 

 
 

 
Rank of 

the 

Accused 

 
 
 
 
Name of 

Accused 

 
 
 
 
Date of 

Arrest 

 
 

 
Date of 

Release 

on Bail 

 
 

 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 
 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

428,Cr.P.C. 

A-1. 

Carpenter. 

 

Mithun 

Biswas. 

 

 

16.07.2019 

 

21.8.2019 

448/376/5

06 IPC 

Convicted 

u/s.448/376/

506 IPC. 

Rigorous 

imprisonm

ent for 7 

years and 

fine of 

Rs.30,000/

- i/d s.i for 

6 months. 

 

1 months 05 

days. 
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Form C 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1  Smt. X. Informant/Victim  

PW2  Sudhangshu Das Other witness. 

PW3  Sankar Das.  Other Witness. 

PW4  Cheniram Gogoi Police Witness/Investigating Officer. 

B. Defence Witnesses, if any: 
 

 

C. Court Witnesses, if any: 

 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

Nil Nil Nil 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

1 Sri Mithun Biswas Accused 

2 Sri Gopal Das Other witness 

3 Sri Priya Kumar Ray Other witness 

4 Sri Kajol Biswasharma Other witness 
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LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 
 
 

B. Defence: 

 
 
 

C. Court Exhibits 

 
 

 

D. Material Objects: 
 

Sr. No Exhibit Number Description 

1 Ext.P-1& Ext.P.2/PW--1 Ejahar and Statement u/s.164 Cr.P.C. 

2 Ext. P-3 and Ext.P.4/PW-4 Sketch Map and Charge Sheet 

Sr. No Exhibit Number Description 

1 NIL Nil 

   

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 

 

Sr. No 

 

Material Object Number 

 

Description 

1. Nil 
Nil. 
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JUDGMENT. 

 

1.   The brief story of the prosecution‟s case is that on 26.10.2018 

the informant Smt. X (original name of the victim is concealed) lodging 

a written ejahar informed the then O/C, Dhekaiajuli Police station that 

on 18.10.2018 at about 7.30 p.m taking the advantage of her 

loneliness at their residence, their neighbor Mithun Biswas committed 

trespass into her room and embracing her tightly from backside laid 

her on the bed and forcefully committed sexual intercourse. On raising 

alarm, the accused gagged her month and tried to kill her by pressing 

her throat and also threatened her with dire consequences if she 

disclose the fact of rape to anybody else. On being informed about the 

incident, villagers assured for providing justice but in vain. As such 

ejahar has been lodged delayed. 

 

2.   Acting on the information, Dhekiajuli Police station registered a 

case being Dhekiajuli P.S. Case No.815/2018 u/s. 376/506 IPC and 

investigated the case. 

 

3. During the course of investigation, police visited the place of 

occurrence, drew rough sketch map of the P.O, recorded the 

statements of the witnesses, got the victim medically examined and 

collected medical examination report and also producing the victim 

before Magistrate, got her statements recorded u/s.164 Cr.P.C. 

Thereafter arrested the accused after eight months of the incident 

following secret information and forwarded to the Court. On conclusion 

of investigation, police found a prima-facie case made out u/s.376/506 

IPC against the accused and thus submitted charge sheet against the 

accused Mithun Biswas u/s.376/506 of IPC for facing trial.   

 

4. As the offence under section 376 IPC is exclusively triable by the 

Court of sessions, after complying with the provision  of Section 207 of 
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Criminal Procedure Code (in short “Cr.P.C”), the learned Addl. C.J.M, 

Sonitpur, Tezpur committed the case to the Court of learned Sessions 

Judge and thereafter the case has been made over to this Court for 

disposal. Hence, this case. 

 

5. During trial, my learned predecessor framed charges under 

section 448/376/506 IPC against the accused Mithun Biswas upon 

perusal of the materials available on record and hearing the learned 

counsel for both sides. When the contents of the charges were read 

over and explained to the accused person, he pleaded not guilty and 

claimed to be tried. 

 

6. During the course of trial, prosecution examined 4 (four) 

witnesses including the investigating officer.  

 

7. On conclusion of prosecution evidence, accused was examined 

u/s.313 Cr.P.C. Accused took the plea that he had love affairs with the 

victim and due to such affairs family members of the victim rebuked 

her. Thereafter the victim told him to elope her but he refused then the 

victim told him that she will do something against him and filed this 

case falsely. To justify the plea, defence examined as many as four 

witnesses including the accused himself. 

 

POINTS FOR DETERMINTAIOTN: 

 

(i) Whether on 18.10.2018 at about 7.30 p.m accused 

Mithun Biswas committed house trespass by entering 

into the house of the informant and thereby committed 

an offence punishable u/s. 448 of IPC ?  

(ii) Whether on 18.10.2018 at about 7.30 p.m accused 

Mithun Biswas committed rape on the informant and 

thereby committed an offence punishable u/s.376 of 

IPC ? 
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(iii) Whether on 18.10.2018 at about 7.30 p.m accused 

Mithun Biswas committed criminal intimidation by 

threatening the informant with dire consequences and 

thereby committed an offence punishable u/s.506 of 

IPC ? 

 

DECSISION AND REASONS FOR THE DECISION. 

 

8.  I have heard argument advanced by the learned counsel for 

both sides at length and also have meticulously gone through the 

entire evidence both ocular as well documentary, available on record. 

 

9.  The learned Public Prosecutor advancing argument submitted 

that the victim and other PWs fully supported the case of the 

prosecution and their evidence are fully corroborative to each other. 

According to him, in the present case, prosecution has been able to 

bring home the guilt of the accused. So far defence evidence is 

concerned, accused in his evidence lend support to the fact of rape and 

avoiding to attend meeting and also evading police arrest whereas rest 

DWs are not direct witnesses of the incident and they are contradictory 

to each other. As such defence evidence could not bring any doubt 

about the prosecution‟s story.  Hence, prayed for awarding adequate 

punishment to the accused in accordance with law.  

 

10. On the counter learned defence counsel representing the 

accused submitted that the victim loved the accused and on 

18.10.2018, there was Durga Puja and he was available with  his friend 

in the township for enjoying puja but the victim over phone informed 

him that she was alone at their residence and called in him and on his 

arrival the victim told him to elope her else she would commit suicide 

but the accused declined. He has further submitted that according to 
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the victim the incident took place at night and on return to home her 

husband enquired her as to why Mithun came to their house but she 

did not say anything to her husband and on the next day morning only 

she reported about the incident to her father-in-law, which itself is 

doubtful about story of the prosecution‟s case. In fact that there was a 

meeting in respect of the love affairs of the victim with accused, where 

the victim asked for money but the family members of the accused did 

not agree to pay money and as such the victim filed this case against 

the accused out of grudge. Prosecution failed to prove the case beyond 

reasonable doubts and hence, prayed for acquittal of the accused. 

 

Basic Evidence  of Prosecution (Para 11 to 20) 

 

11. The star witness of the case in hand is the victim herself and 

she is examined as PW-1 and she has stated that she is the informant 

of the instant case and she is also the victim of the incident of instant 

case. She knows the accused present in the dock who is her neighbor. 

The incident took place about 3 years ago. On the day of incident, 

there was Durga Puja and at about 7/7.30 PM she was doing her 

household work inside their home. All of a sudden accused Mithun 

Biswas entering inside her house embraced her from backside and lied 

her on the bed. Thereafter he gagged on her mouth and threatened to 

kill her daughter if she raised alarm and after committing rape on her, 

accused Mithun fled away.  At the time of the incident she was alone at 

their residence. On the next day morning she reported about the 

incident to her father in-law Sudhangshu Das and her father in-law 

convened a public meeting through the village elders but Mithun was 

escaping and did not turn up in the meeting. Accused Mithun was 

escaping for 10 days. As the accused did not turn up in the meeting, 

finding no alternative, she lodged written ejahar about one week later 

of the incident with the OC, Dhekiajuli PS. Ext. P.1 is the ejahar lodged 

by her wherein Ext.P.1(1) is her signature. Police got her medially 

examined and also by producing before Magistrate, got her statement 
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recorded. Ext.P.2 is her statement given before Magistrate wherein 

Ext.P.2(1) & P.2(2) are her signatures. 

 

12. During cross examination she has stated that accused Mithun is 

their next door neighbor and he has visiting terms with them. On the 

day of the incident, accused Mithun Biswas knew that there was 

nobody except herself at their residence. Residence of Mithun is 

adjacent to their house. At their residence her father in-law, mother in-

law, her husband, her daughter and herself are the only family 

members. No dispute arose at her matrimonial home due to her love 

affairs with Mithun. After flee away of Mithun from their residence, her 

husband while returned to home, asked her as to why Muthun came to 

their residence. After the incident, there was a dispute at her 

matrimonial home for coming of Mithun at their residence. As there 

was no public meeting for the want of presence of accused Mithun 

Biswas, so nobody turn up as witness. Mithun is still living at his 

residence. 

 

13. Sudhangshu Das (PW-2) stated that informant/victim is his 

daughter-in-law. He knows the accused present in the dock whose 

name is Mithun Biswas, S/o Khetra Mohan Biswas. The incident took 

place about 3 years ago. On the next day morning of the incident, his 

daughter in-law reported him that on the previous night at about 

8/8.30 PM Mithun Biswas entering inside the room of her daughter in-

law embraced her from backside and lying her on the bed committed 

rape on her and thereafter accused Mithun Biswas fled away. Coming 

to know about the incident, he approached the village elders and 

thereby convened a village meeting but accused Mithun did not turn up 

rather he escaped.  

 

14. During cross examination he has stated that residence of Mithun 

is adjacent to their residence. At the time of the incident Bharati had 
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only one daughter aged about 4/5 years. They altogether 5 family 

members i.e. himself, his wife, his son, his daughter-in-law and his 

grand-daughter. Accused has visiting terms earlier at their residence 

but he does not like his visit to their residence. For visiting of accused 

Mithun at their residence to meet Bharati, there was dispute at their 

residence. On the date of occurrence there was Durga Puja and as 

such they all the family members except Bharati, went to Durga Puja. 

His grand-daughter was available with him. He returned to home at 

about 10.30 PM accompanied with his wife and son. Village meeting 

was held at Durga Puja Pandal after 2/3 days of the incident wherein 

200/300 people gathered. He accompanied with others including 

women folk went to the police station for lodging ejahar. He had no 

intention to lodge ejahar. He is not interested to adduce evidence 

against the accused.  

 

15. Sankar Das (PW-3) stated that informant/victim is his wife. He 

knows the accused present in the dock whose name is Mithun Biswas. 

The incident took place about 3 years ago. On the night of incident 

while Bharati was alone at their residence, accused Mithun Biswas 

entering inside their room embraced Bharati from backside and 

forcefully lying her on the bed and committed rape on her. Thereafter, 

the accused fled away. Bharati reported him about the incident. 

Coming to know about the incident, his father approached the village 

elders and thereby convened a village meeting but accused Mithun did 

not turn up rather he escaped. Thereafter his wife lodged ejahar. 

 

16. During cross examination he has stated that on the date of 

incident, there was Durga Puja, he and his parents set a stall at Durga 

Puja Pandal which was about 5 minutes walking distance. They 

returned to home at about 12 at midnight. Bharati already prepared 

dinner for them and she served it. But she did not report about the 

incident on that night itself. In the next day morning, Bharati reported 
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him about the incident. She told him that accused committed the 

incident at about 10 pm. Accused has no visiting terms with them. 

There was village meeting in the Durga Puja Pandal about 7 days later 

of the incident but he was not present in the said meeting.  

 

17. Cheniram Gogoi (PW-4, I/O) in his evidence stated that on 26-

10-2018, he was serving in the capacity of SI of Assam police and 

posted at Dhekiajuli PS. On that day the then OC, Inspector, Mahendra 

Mohan Patowary received a written ejahar from Smt. X. On received of 

the ejahar, then OC, registered Dhekiajuli PS Case No. 815/18 u/s 

376/506 of IPC and endorsed him for investigation. After being 

endorsed he has taken over the matter, opening a case diary for 

investigation. On the very subsequent day of lodging ejahar, he found 

victim Smt. X at their police station and as such he has recorded her 

statement. Thereafter he went to the PO i.e. the house of the victim 

situated at Sirajuli Pothar. He has drawn a rough sketch map of the 

PO, examined the witnesses and recorded their statement. Ext.P.3 is 

the sketch map wherein Ext.P.3(1) is the PO and Ext.P.3(2) is his 

signature. He has sent victim to TMCH for her medical examination and 

after medical examination he has collected the report thereof. He has 

also producing the victim before Court, got her statement recorded u/s 

164 of Cr.P.C. He made several attempts to arrest the accused Mithun 

Biswas but, he remained absconded from his residence and thereby he 

has evaded police arrest. The accused although approached Hon‟ble 

Court for bail, but his bail prayer was rejected. Once, about eight 

months later of the incident, he got secret information through his 

engaged source that accused Mithun Biswas was available at Dhekiajuli 

Daily market. At once he went to Dhekiajuli Daily Market and 

apprehended the accused and thereafter following due procedure 

forwarded the accused to the Court. After completion of investigation 

he found a prima facie case u/s 376/506 of IPC against accused Mithun 

Biswas and accordingly laid charge sheet against the said accused for 
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facing trial. Ext.P.4 is the charge sheet wherein Ext.P.4(1) is his 

signature. 

 

18. During cross examination he has stated that ejahar has been 

lodged after eight days of the incident with the explanation that public 

assured for providing justice to the informant. He has not recorded 

statement of any person of meeting because there was no meeting at 

all for the absence of accused. In charge sheet and forwarding report it 

was not mentioned that accused was absconding, evading police arrest 

but it is mentioned in the case diary.  Victim reported about the 

incident to her husband and father-in-law and as such he has 

examined the husband and father-in-law of the victim as witnesses of 

this case. Houses of victim and that of the accused are adjacent. He 

has not seized wearing apparels and bed-sheet of the victim. 

 

19. PW1 Bharati Das did not state before him during investigation 

that “I reported about the incident to my father in-law Sudhangshu Das 

and my father in-law convened a public meeting through the village 

elders but Mithun was escaping and did not turn up in the meeting. 

Accused Mithun was escaping for 10 days”. 

 

20. PW1 did not state before him exactly that “accused threatened 

to kill my daughter if I raised alarm” but said witness told him that 

accused threatened her with dire consequences. 

 

Basic Evidence of Defence (Para 21 to 28 ) 

 

21. Mithun Biswas (DW-1) stated in his evidence that houses of 

Bharati Das and that of them are situated adjacently and they have 

excess to the house of each other. He used to stay separately in a 

room out of four rooms at their homestead and Bharati Das often used 

to enter inside his room. On 18-10-2018, there was Durga Puja, he was 

available in the township with his friends and enjoying Durga Puja and 
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at that time Bharati Das over telephone called in him at about 

7.10/7.15 pm. Accordingly, he came and on his arrival Bharati told him 

that she loves her and this fact is spread throughout the villagers and 

she sought advice from him and told him to elope her. He declined to 

elope her because she is married. She threatened that she will commit 

suicide or he has to make payment of money to her because her 

modesty has been outraged by him. While he was coming out on 18-

10-2018, Bharati by caught hold his hand laid him on the ground. After 

Puja he went out for work. A meeting was convened against him but 

he could not attend the meeting although his family members 

intimated him about the meeting.  

 

22. During cross examination he has stated that Bharati loves him 

but he does not love her and as such Bharati filed this case against 

him. Earlier to the incident of the present case, Bharati used to call in 

him and in respond to her call he used to visit her and that practice 

was continued. In respect of the incident of rape by him on Bharati, a 

meeting was convened in the village but he did not attend the meeting. 

He has not submitted any document in respect of holding of meeting in 

their village. He has not submitted any document that on the date of 

meeting he was busy in work. While police was searching him after 

lodging ejahar by Bharati Das, he was evading police arrest out of fear. 

He knew that Bharati Das is a married woman. He has not reported 

anybody that Bharati Das calling him on 18-10-2018, threatened him 

that she will commit suicide if he does not elope her.  

 

23. Gopal Das (DW-2) stated in his evidence that Mithun Das is his 

brother-in-law. Later on said Mithun Biswas. Bharati Das is the wife of 

the son of his cousin. Every day at the morning he goes for work. 

Sometime he heard from the villagers that there was love affairs going 

on between Mithun Biswas and Bharati Das. As he is concerned with 

his own works, so, he did not pay any heed about the said fact. There 
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was a meeting on the bank of pond near a Kali Temple of Sirajulipother 

where he was present. In the meeting Bharati Das told that if Mithun 

Biswas do not marry her, she will commit suicide. He knows nothing 

more.  

 

24. During cross examination he has stated that Bharati did not 

report anything about the incident to him. He has not seen any affair 

between Mithun and Bharati but he heard about their affairs from 

villagers only. He cannot say on which date the meeting was convened. 

The meeting was convened after about 15-20 days later of the 

incident. He came to know that Bharati Das lodged an ejahar against 

Mithun Biswas. Mithun Biswas is his own brother-in-law. In respect of 

threat of Bharati Das that she will commit suicide if Mithun will not 

marry her, no ejahar was lodged.  

 

25. Priyo Kr. Dey (DW-3) stated that Mithun Biswas convened a 

meeting about three years ago. In the meeting the girl party 

demanded money and as such there was no compromise. Thereafter a 

case was filed by the girl party. He knows nothing more. 

 

26. During cross examination he has stated that he does not know 

the date of the meeting. Naba Krishna Das, Gopal Das, Kajol Das 

altogether 60/65 people were present in the meeting including himself. 

Father of Mithun convened the meeting. In the meeting the girl said 

that Mithun committed rape on her but there was no solution in the 

meeting. No payment of money has been made between the parties. 

He is conversant with the decision of the meeting. He is not relative of 

either Mithun or Bharati.  

 

27. Kajal Biswasharma (DW-4) in his evidence stated that a meeting 

was there about 3/4 years ago. In the meeting Bharati Das told that 

she loved Mithun Biswas. 
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28. During cross examination he has stated that he does not 

remember the date of the meeting. There were 40/50 persons present 

in the meeting. Bharati Das convened the meeting. But the decision of 

meeting was not obeyed by Bharati Das. He used to work as a 

furniture carpenter and used to go to Arunachal Pradesh for making 

furniture. Mithun was not present in the meeting and as such case has 

been filed again Mithun.  

 

Appreciation of Evidence. 

 

29. The foundational fact of this case is that on the night of the 

incident while the victim was alone at her residence, the accused 

committing house trespass embraced her from backside and laying her 

on the bed forcefully committed sexual intercourse gagging her mouth 

and threatened her with dire consequences if she raise alarm and 

disclose the fact of rape to anyone. 

 

30. Let us now evaluate the evidence available on record in the 

touchstone of the above story of the prosecution. 

 

31. The victim in her evidence stated that on the day of incident, 

there was Durga Puja and at about 7/7.30 PM she was doing her 

household work inside their home. All of a sudden accused Mithun 

Biswas entering inside her house embraced her from backside and lied 

her on the bed. Thereafter he gagged on her mouth and threatened to 

kill her daughter if she raised alarm and after committing rape on her, 

accused Mithun fled away.  At the time of the incident she was alone at 

their residence. On the next day morning she reported about the 

incident to her father in-law Sudhangshu Das and her father in-law 

convened a public meeting through the village elders but Mithun was 
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escaping and did not turn up in the meeting. She has also tendered her 

statements before the Magistrate with marking as Ext.2. 

 

32. Having gone through the statements of the victim recorded 

u/s.161 and 164 Cr.P.C, it appears that the evidence of the victim to 

the above ratio is fully corroborative with her previous statements. 

 

33. In the case of State of Punjab-Vs- Gurmeet Singh and others 

reported in 1996 (2) SCC 384, the Hon‟ble Supreme Court held that :  

 

 “If evidence of the prosecutrix inspires confidence, it must be relied 

upon without seeking corroboration of her statement in material 

particulars. If for some reason the court finds it difficult to place implicit 

reliance on her testimony, it may look for evidence which may lend 

assurance to her testimony, short of corroboration required in the case 

of an accomplice. The testimony of the prosecutrix must be appreciated 

in the background of the entire case and the trial court must be alive to 

its responsibility and be sensitive while dealing with cases involving 

sexual molestations.” 

 

34. In the case of State of Orissa-Vs- Damburu Naiko and another 

reported in AIR 1992 SC 1161, the Hon‟ble Apex Court held that: 

 

  “It is not necessary that there would be corroboration to the evidence 

of the victim of rape. If her evidence inspires confidence to be truthful 

that itself would be sufficient to convict the accused. We need not see 

corroboration to the evidence of PW-1. She was a simple village girl and 

she will not leave out her own assailants and implicate falsely other 

innocent persons with the allegations that she was raped by them.” 

 

35. In the light of the decisions of the Hon‟ble Supreme Court, the 

ratio of evidence of the victim herein this case, does not seem 
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necessary for corroboration by any other evidence. However, as rule of 

prudence, evidence of the rest PWs are also looked into. 

 

36. PW-2 being the father-in-law of the victim in his evidence stated 

that on the next day morning of the incident, his daughter-in-law 

reported him that on the previous night at about 8/8.30 PM, Mithun 

Biswas entering inside the room of her daughter-in-law embraced her 

from backside and lying her on the bed committed rape on her and 

thereafter accused Mithun Biswas fled away. Coming to know about 

the incident, he approached the village elders and thereby convened a 

village meeting but accused Mithun did not turn up rather he escaped. 

PW-3 who is husband of the victim in his evidence stated that on the 

night of incident while Bharati was alone at their residence, accused 

Mithun Biswas entering inside their room embraced Bharati from 

backside and forcefully lying her on the bed, committed rape on her. 

Thereafter, the accused fled away. Bharati reported him about the 

incident. Coming to know about the incident, his father approached the 

village elders and thereby convened a village meeting but accused 

Mithun did not turn up rather he escaped. 

 

37. The above piece of evidence of PWs-2 and 3 is also found 

corroborative with their previous statements made before police 

u/s.161 Cr.P.C in the one hand and on the other hand the evidence of 

the victim (PW-1) is also gets full corroboration from their evidence. 

 

38. Defence elaborately cross examined the PWs and brought some 

contradictions. The contradictions of PW-1 is only got confirmed by the 

I/O but the said contradictions of the victim does not touch the root of 

the case in as much as there is no contradictions brought on record 

from the victim or other PWs in respect of commission of house 

trespass, rape and criminal intimidation by the accused. 
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39. Nevertheless, there is suggestions from the part of the defence 

to PW-1 that accused did not commit forceful rape on her and to 

substantiate the said plea defence by cross examining PW-1 brought 

on record that there was love affairs between the victim and the 

accused. PW-2 during cross examination stated that he does not like 

the visit of accused to their residence and for visiting of accused to 

their residence to meet Bharati, there was dispute at their residence. 

 

40. So the suggestion thrown by the defence suggests that the rape 

on the victim is not disputed but according to defence it was not 

forceful with the backdrop facts that there was love affairs between the 

victim and the accused, and thereby it is intended to project a defence 

case of consensual sexual relation. 

 

41. It may be pertinent to mention here that „LOVE‟ is a divine 

relation and it has many dimensions. There are heroic love stories 

between a man and a woman like Dante-Beatrice, Chandi Das-Rajokini 

etc. and in those love stories there was no urge, expectation, give and 

take, in one word, no materialistic approach was there. So, love is a 

very secret relation, it necessarily does not require any physical contact 

even. Herein this case also love is between a man and a married 

woman but there is nothing on record the victim is not happy of her 

conjugal life with her husband. On the contrary there is evidence on 

record that out of conjugal life with her husband, the victim has 

children. So, victim having her well consummated marriage life with her 

husband who was also living with her, she had reasonable no urge for 

any physical relation with the accused, otherwise she could have kept 

mom after the incident of rape. Whereas accused was a bachelor and 

was in love with the victim and thereby he was in a privileged position 

to misuse the holistic relation of love. 
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42. During cross examination PW-1 has very categorically stated 

that the accused being their next door neighbor knew that she was 

alone in their house on the night of the incident and during cross 

examination I/O has confirmed that PW-1 told before him that accused 

threatened her with dire consequences. That apart there is 

corroborative piece of evidence on record that just after the incident 

the accused fled away and the I/O in his evidence stated that he made 

several attempts to arrest the accused but the accused evaded police 

arrest and approached the Court for bail but could not obtain bail order 

and after eight months of the incident through his engaged source he 

got information that the accused was available in Dhekiajuli Daily 

Market and immediately he went there and apprehended the accused 

and after arrest forwarded the accused to the Court. Accused also in 

his evidence stated that he evaded police arrest out of fear. 

 

43. From the above conduct of the accused it appears that he had 

the motive to commit the alleged offence and to execute his motive, he 

made preparation by observing the fact that on the night of the 

incident the victim was alone at their residence and taking that 

opportunity he has committed the offence and thereafter fled away and 

to evade police arrest, he has not only absconded but also approached 

the Court with prayer for bail but could not succeeded, which have 

relevancy u/s.8 of the Evidence Act and it lends support to the 

trustworthiness of the story of the prosecution. 

 

44. So far plea of the defence of consensual sexual relation is 

concerned, evidence is very much available on record that on the night 

of the incident, the victim was alone while the incident took place. Had 

if been there was consent for sexual relation on the part of the victim, 

she must have kept silence but she disclosed the fact of rape directly to 

her father-in-law who according to our social customs is the guardian 

of a matrimonial family. 
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45. So far reporting about the incident on the next day morning is 

concerned, evidence speaks that on the night of the incident the entire 

family members of the victim went to Durga Puja Pandal for enjoying 

Puja and they returned to home late night and victim prepared food for 

them and served it to them. Victim being a married woman, she had to 

think over the family atmosphere of her matrimonial home and 

disclosure of the fact of such a nefarious act of rape right at that late 

night certainly invited mental agony for all the adult members of the 

family, starvation for the night, sleepless night so on and so forth in 

the one hand. On the other hand there is clinching evidence of the 

victim that she had been threatened with dire consequences by the 

accused. In addition to all these aspects, there is another aspect i.e the 

future of the marital life of the victim because rape, is not acceptable 

for anyone and when the incident of rape happened with a married 

woman, her marital life came into stake.  

 

46. In the case of State of Punjab-Vs- Gurmeet Singh and others 

(supra), the Hon‟ble Supreme Court held that :  

 

  “A rapist not only violates the victims privacy and personal integrity, 

but inevitably causes serious psychological a well as physical harm in 

the process. Rape is not merely a physical assault it is often destructive 

of the whole personality of the victim. A murderer destroys the physical 

body of his victim a rapist degrades the very soul of the helpless 

female. The Courts, therefore, shoulder a great responsibility while 

trying an accused on charges of rape. They must deal with such cases 

with utmost sensitivity. The courts should examine the broader 

probabilities of a case and not get swayed by minor contradictions or 

insignificant discrepancies in the statement of the prosecutrix, which are 

not a fatal nature, to throw out an otherwise reliable prosecution case.” 
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47. For the victim in the present case, it was a horrible night 

altogether for taking the right decision incurring all the risks including 

her future prospects of marital life. Nevertheless, the victim did not 

suppress the truth and without further delay she has reported about 

the incident in the next day morning directly to the guardian of her 

matrimonial family, which cannot be an afterthought one under the 

given facts and circumstances of the case and on that count the plea of 

the defence is not substantiated. 

 

48. By adducing evidence, accused adopted double standard and 

contended that the victim loved him unilaterally but he does not love 

her and to substantiate the said plea, he has examined as many as 

four witnesses. 

 

49. In the evidence accused as DW-1 has stated that on 18.10.2018 

he was enjoying Durga puja in township along with his friends and at 

about 7.15 p.m Bharati over phone called in him and in response to the 

call of Bharati, he came to the house of Bharati and on his arrival 

Bharati asked him to elope her otherwise she will commit suicide or he 

has to make payment of money to her because he has outraged her 

modesty. But interestingly enough he has neither examined anyone 

who has personal knowledge of unilateral love of Bharati with the him 

nor he has tendered the call detail of that particular night to 

substantiate his plea rather he himself examined to prove that fact 

which is hit by Sec.21 of the Evidence Act. During cross examination he 

has stated that earlier to the incident of the present case, Bharati used 

to call in him and in respond to her call he used to visit her and that 

practice was continued, which itself nullifies the plea of the accused 

that Bharati unilaterally loved him.  

 

50. During further cross examination accused stated that in respect 

of the incident of rape by him on Bharati, a meeting was convened in 
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the village but he did not attend the meeting. He has also stated that 

he has not submitted any document that on the date of meeting he 

was busy in work. While police was searching him after lodging ejahar 

by Bharati Das, he was evading police arrest out of fear. 

 

51. The above ratio of evidence of the accused fully supports the 

story of the prosecution in the clear tune without any ambiguity. 

 

52. With regard to the evidence of DW-2 is concerned, he is own 

brother-in-law of the accused but he is a mere hearsay witness about 

love affairs between the accused and Bharati. Nevertheless, he has not 

stated that the love affairs was unilateral from the part of Bharati Das 

and thereby he has belied the story narrated by the accused.  

 

53. So, far further evidence of DW-2 so also evidence of DWs-3 and 

4 about holding of meeting is concerned, according to DW-2, Bharati 

Das in the meeting told that if Mithun Biswas do not marry her, she will 

commit suicide whereas DW-3 stated that father of Mithun Biswas 

convened a meeting and in the meeting the girl said that Mithun 

committed rape on her but there was no solution in the meeting. Girl 

party demanded money but no payment of money has been made 

between the parties and DW-4 stated that Bharati Das convened a 

meeting wherein she told that she loved Mithun. 

 

54. Had if been there was any meeting convened by the father of 

the accused Mithun (although logically does not support), he could 

have come forward before the Court directly to depose and/or could 

called in the President/Secretary of the meeting along with the original 

resolution as a document substantiating the fact but no evidence to 

that effect is adduced rather evidence of such witnesses are adduced 

who are even do not know the date of meeting. So, the evidence of 

DWs 2 to 4 being contradictory to each other on the material fact of 
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convening meeting and subject matter as well as decision of the 

meeting, does not inspire confidence to rely upon them. 

 

55. That apart there is no evidence on record that due to the 

incident of rape, either the husband or anybody in the matrimonial 

family of the victim, ever uttered a single word that they would oust 

the victim from her marital tie with her husband. Rather the victim is 

still living with her husband peacefully. So, there could not have been 

any reason for the victim to ask the accused to elope her. 

 

56. So far reliability of the evidence of the PWs are concerned, there 

is nothing available on record that there was any enmity between the 

accused and the victim and her other family members rather there is 

evidence on record that the accused had visiting terms with the family 

of the victim which is also corroborated by accused in his evidence. So, 

the evidence of the PWs are unblemished and their evidence so far the 

material facts of this case is concerned, is unshaken and unrebutted. 

Hence, the evidence of the PWs are creditworthy and can be relied 

upon safely. 

 

57. In view of the discussion what has been made above, no 

hypothesis of innocence of the accused can be drawn out rather than 

the firm conclusion that the prosecution is successful to bring home the 

charges in hand against the accused. So, the accused is found guilty 

for commission of offence punishable u/s.448/376/506 of IPC. 

Accordingly, I convict the accused Mithun Biswas u/s. 448/376/506 of 

IPC. 

 

58. The provision of Probation of Offenders Act is not applicable to 

a case under Sec.376 IPC. Therefore, the accused is not entitled to get 

the relief as envisaged under the said Act. 
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Sentence Hearing. 

 

59. Heard the accused u/s.235(2) Cr.P.C on the point of sentence. 

He has prayed for leniency in punishment and stated that about 1 ½ 

years ago, he has married and as such he has his newly married wife 

and his old parents at his residence to whom he has to maintain. 

Presently his wife is carrying pregnancy and if he is sentenced to the 

fullest extent, his wife will suffer hardship. 

 

60. Having considered all the attending facts and circumstances of 

the case in hand, the mitigating circumstances of the case and the 

punishment prescribed in Section 448/376/506 of IPC, and also 

considering the fact that learned Additional P.P could not bring any iota 

of evidence about previous conviction of the accused Mithun Biswas for 

commission of similar kind of offence, accused Mithun Biswas is 

sentenced to undergo rigorous imprisonment for a term of 7 years 

(Seven years) which the minimum sentence prescribed u/s.376 of IPC 

and to pay fine of Rs.30,000/- i/d simple imprisonment for 6 (Six) 

months, sentenced to undergo simple imprisonment for a term of 6 

months (Six months) u/s.448 of IPC and also to undergo simple 

imprisonment for a term of 6 months (Six months) u/s.506 of IPC, 

which in my considered opinion will meet the ends of justice. The 

sentence of imprisonment shall run concurrently. On payment of the 

fine amount, same shall be paid to the victim. 

 

61. The period of detention, if any, undergone by accused during 

the course of investigation, inquiry or trial shall be set off from the total 

sentence u/s.428 Cr.P.C. 

 

62. Bail bond of accused Mithun Biswas stands cancelled. Issue jail 

warrant. 
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63. Let a free certified copy of the judgment be furnished to 

accused person in compliance with the provision laid down under 

section 363 Cr.P.C. Accused is informed about his right of appeal 

against the conviction and sentence of this Court. 

64. Let a copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur in compliance with the provision laid down 

u/s.365 Cr.P.C. 

 

65. Judgment is pronounced and delivered in presence of the 

accused preparing on separate sheets and tagged with the case record. 

 

66. Let the case record be consigned to the record room after 

completing the formalities. 

 

67. Given under my hand and seal of this Court on this 2ndday of 

July,2022 at Sonitpur, Tezpur. 

  

 

       S.K.Ghosh, AJS 

                Addl Sessions Judge(FTC) 

       Sonitpur, Tezpur. 

 

 


